Multiple discrimination — problems compounded or solutions found?

Gay Moon

Recent European equality directives have expanded the number of prohibited
grounds for discrimination. This has led to an increasing awareness of the problems
experienced by people who have been subjected to discrimination on more than one
ground. Our current legal provisions do not address this. This article, reflecting
current work undertaken by the Equalities Project at JUSTICE, considers the options

for law reform in order to address multiple discrimination appropriately.
Introduction
The Government commissioned the Equalities Review to consider how to:"

provide an understanding of the underlying long-term causes of disadvantage

that need to be addressed by public policy
in relation to equality and diversity.

This is a large and somewhat amorphous task, but one matter that it is surely necessary to
consider is the extent to which different kinds of disadvantage are found in the same
situation. There have been a number of research projects that have pointed to the
coexistence of such disadvantage in the day-to-day experience of many different classes

of people.

For example, the Equal Opportunities Commission has recently investigated the problems
experienced by Bangladeshi, Pakistani and Black Caribbean women at work.? They have
concluded that although these young women leave school with good qualifications they
are more likely to be unemployed than comparable white women and less likely to be in
senior roles within the workplace. This is a problem of multiple discrimination, or what is

sometimes called intersectional discrimination.

Though this problem of multiple discrimination has been shown by research to be
widespread, there have been few cases where multiple ground discrimination has been

raised. Those cases which have been raised directly have suffered from evidential
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problems. For pragmatic reasons lawyers have tended to argue them on the strongest
available ground and to ignore the other aspects. This is not satisfactory since it
represents only a half truth about the case. There is therefore much for both the Equalities
Review and the Discrimination Law Review to consider. However the interim report of the

Equalities Review has had little to say about this kind of discrimination.

This is a significant omission. It seems that neither the Equalities Review nor the
Discrimination Law Review have yet really started to grapple with these problems. Thus
this paper seeks to help make good that omission by considering the nature of the
problem, the way in which UK law has approached it so far, and the possibilities for
change within the context of European constraints. It discusses approaches in
comparative legal systems and concludes with some recommendations for further

consideration.

The nature of the problem of multiple discrimination

People are frequently disadvantaged as a result of more than one cause, so discrimination
is very often complex. A person may suffer disadvantage because she is a black
woman; another may suffer discrimination because he is a disabled gay man; yet another
because she is a Muslim woman. The multiplicity of possibilities is obvious. These
multiple identities are part of the diversity of our society. Recognising this kind of diversity
is now understood to be important in the next step in promoting social inclusion of the

most disadvantaged.

In 1990 Kimberlé Crenshaw discussed this kind of problem in relation to African American

women and pointed out the inadeqgaucy of a single ground approach to discrimination law:

...in race discrimination cases, discrimination tends to be viewed in terms of
sex or class-privileged Blacks; in sex discrimination cases, the focus is on

race- or class-privileged women.

This focus on the most privileged group members marginalises those who are
multiply burdened and obscures claims that cannot be understood as
resulting from discrete sources of discrimination. | suggest further that this

focus on otherwise-privileged group members creates a distorted analysis of
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racism and sexism because the operative conceptions of race and sex
become grounded in experiences that actually represent only a subset of a
much more complex phenomenon...Because the intersectional experience is
greater than the sum of racism and sexism, any analysis that does not take
intersectionality into account cannot sufficiently address the particular manner

in which Black women are subordinated.®

This distorted single issue way of thinking about discrimination influences the way that
politics are presented: struggles against prejudice become posed as arising only from
singular issues and remedies are therefore crafted to reflect this. Kimberlé Crenshaw’s
comments were written in relation to the United States but they are certainly true of the
way that both UK and European discrimination law has been written, as is discussed later
in this article. Yet the political thinking on this issue is undoubtedly changing. For
instance, Patricia Hewitt, when Secretary for Trade and Industry, put the point well when

setting expectations for our domestic equality organisations. She pointed out:*

As individuals, our identities are diverse, complex and multi layered. People
don’t see themselves as solely a woman, or black, or gay and neither should

our equality organisations.

This need to address multiple identities became one of the primary reasons for moving
from separate equality commissions to a single new Commission for Equality and Human
Rights (CEHR). While mulitiple discrimination is now widely recognised by those working
in the equality field as a serious problem,’ little has been done to create coherent legal

rights to address it .

Take an ethnic minority woman who suffers discrimination because of her racial or ethnic
origin and her gender. Suppose also that she is disabled, or gay or old or any combination
of these. The current law will only focus on one of these factors at a time. Thus her
treatment as an ethnic minority person is compared to that of a white person: her
treatment as a woman is compared with the treatment afforded to a man, and so on. This

paper asks: is this the right way to approach her situation, and if not what is?

Intuitively the answer to the first question is ‘no’: it is often not possible to separate out

different aspects of a person’s identity. It is easy to see that the discrimination that a black
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woman may experience may be wholly different from that experienced by a black man or a
white woman. Indeed it may be argued that to take such a single issue approach is itself a

form of discrimination. Professor Sandra Fredman has observed: °

The more a person differs from the norm, the more likely she is to experience

multiple discrimination, the less likely she is to gain protection.

That the intuitive answer to the question posed above is the right answer has been born
out by a more penetrating enquiry into the nature of prejudice. Thus it has been shown
that people who are prejudiced against any ethnic group are twice as likely as the
population as a whole to be prejudiced against gay and lesbian people, and four times as
likely to be prejudiced against disabled people.” This research provides a very strong
basis to infer that when someone is the subject of discrimination on the ground of one
aspect of their individuality they may also be subjected to discrimination on another

aspect. This has been called intersectional prejudice.

Types of multiple discrimination

There are many different ways in which multiple discrimination can be experienced.® Such
discrimination might occur when someone experiences discrimination on different grounds
on different occasions and it might occur when there is a combination of grounds on each

occasion.

The second additive type could, for instance, arise where a series of attributes are
desirable attributes to be searched for in the process of selecting for a particular job. A
typical selection might be based on a preference system, in which if an applicant lacks one

preferred attribute he will lose a point and if he lacks two he will lose two points and so on.

The facts of Perera v Civil Service Commission (no 2)° provide an example of this kind of
approach. In this case the employer set out a series of requirements for a potential post-
holder. Mr Perera was turned down for the job because of a variety of factors which were
taken into account by the interviewing committee - his experience in the UK, his command
of English, his nationality and his age. In this case the lack of one factor did not prevent
him getting the job but it did make it less likely, and the lack of two factors decreased yet

further his chance of selection for the job. Ultimately he was unsuccessful because his
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personal circumstances were such that he was not preferred on a variety of different

grounds.

There is yet a third type of multiple discrimination which occurs when the discrimination
involves more than one ground and these grounds interact with each other in such a way
that they are completely inseparable. This is the type of discrimination addressed in Bah/

v the Law Society'® which is discussed further below.
The capacity of UK law to address these issues

The capacity of UK statutory discrimination law to address these types of multiple
discrimination is hugely hampered by the way in which it has developed on a ground
specific basis. It is usually said that discrimination law started with race discrimination
laws,"" followed soon after by sex,'? later joined by disability,” and then transgendered
status. Sexual orientation, religion or belief came later as a result of new European laws

and were finally joined in 2006 by age.

Each piece of legislation reflects the campaigns waged by different single interest groups
and none specifically addresses multiple discrimination. But what is inevitable is that
sooner or later such a case would come up. That happened in Bahl v the Law Society,
where the questions whether, and if so how, this legislation could be used to address
alleged multiple discrimination were critical to the ultimate resolution of the case. The
result was not positive and certainly did not reflect the kinds of analysis of interaction set

out above.

In Bahl, an Asian woman claimed that she had been subjected to discriminatory treatment
both on the grounds that she was Asian and also on the grounds that she was a woman.
At first instance, the employment tribunal ruled that she could compare herself to to a
white man, so that the combined effect of her race and her sex could be considered.
However, both the Employment Appeal Tribunal and the Court of Appeal ruled that this

was not possible and was indeed an incorrect interpretation of the law.

In the Court of Appeal Lord Justice Peter Gibson held:"



In our judgment, it was necessary for the ET to find the primary facts in
relation to each type of discrimination against each alleged discriminator and
then to explain why it was making the inference which it did in favour of Dr
Bahl on whom lay the burden of proving her case. It failed to do so, and

thereby, as the EAT correctly found, erred in law.

Thus the Court of Appeal judgment made it clear that each ground had to be
disaggregated, separately considered, and a ruling made on it, even if the claimant had
experienced them as inextricably linked. To understand why this approach was taken it is

necessary to explain at some length the role of an apt comparison in UK law.

The role of the comparator in UK law

In a direct discrimination case such as Bahl it is currently necessary to consider whether
there has been less favourable treatment than that which would have been afforded to a
comparable person who does not have the same critical characteristics as the
complainant. Thus the comparator in an ordinary sex discrimination case brought by a

woman is a man whose circumstances are the same or not materially different.

In some cases, particularly where there is a real competition for a post or some other
benefit, there will be an actual person who can be considered appropriately as the
comparator. Here the law requires that there be a comparison between the treatment of
the claimant and that received by a real person comparator. However where no real
person exists that fits the bill for a direct comparator whose circumstances are the same or
not materially different from that of the claimant then a different task has to be undertaken.
Here it is sometimes said that the court must consider what would be the treatment of a

hypothetical comparator.

If there is no exact comparator but there is evidence as to how others in not entirely
dissimilar circumstances have been treated, this evidence may explain why the
complainant has been treated in the way that they have. The evidence helps the tribunal
to hypothecate what would happen to someone in the same circumstances as the

complainant but lacking their particular characteristics.



These points have been explained in Shamoon v Chief Constable of the Royal Ulster

Constabulary." In that case Lord Scott said:'®

Comparators come into play in two distinct and separate respects... First, the
statutory definition of what constitutes discrimination involves a comparison:
‘... treats that other less favourably than he treats or would treat other
persons’. The comparison is between the treatment of the victim on the one
hand and of a comparator on the other hand. The comparator may be actual
(‘treats’) or may be hypothetical (‘or would treat’) but ‘must be such that the
relevant circumstances in the one case are the same, or not materially
different, in the other’ ... If there is any material difference between the
circumstances of the victim and the circumstances of the comparator, the
statutory definition is not being applied. It is possible that, in a particular case,
an actual comparator capable of constituting the statutory comparator can be
found. But in most cases a suitable actual comparator will not be available
and a hypothetical comparator will have to -constitute the statutory
comparator...

...secondly, comparators have a quite separate evidential role to play... The
victim who complains of discrimination must satisfy the fact finding tribunal
that, on a balance of probabilities, he or she has suffered discrimination
falling within the statutory definition. This may be done by placing before the
tribunal evidential material from which an inference can be drawn that the
victim was treated less favourably than he or she would have been treated if
he or she had not been a member of the protected class. Comparators, which
for this purpose are bound to be actual comparators, may of course constitute
such evidential material. But they are no more than tools which may or may
not justify an inference of discrimination on the relevant prohibited ground eg
sex. The usefulness of the tool will, in any particular case, depend upon the
extent to which the circumstances relating to the comparator are the same as
the circumstances relating to the victim. The more significant the difference or
differences the less cogent will be the case for drawing the requisite
inference. But the fact that a particular chosen comparator cannot, because
of material differences, qualify as the statutory comparator, ... by no means
disqualifies it from an evidential role. It may, in conjunction with other

material, justify the tribunal in drawing the inference that the victim was
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treated less favourably than she would have been treated if she had been the

[fully relevant] comparator.

Thus, it can be seen that the role of the comparator can be over-emphasised. While the
primary role is to establish if there has been less favourable treatment of the complainant
vis-a-vis another real person, the secondary evidential role is to supply a basis from which
it may be inferred how it should be hypothecated that a real comparator (had they existed)
would have been treated. This is one of a series of different ways of proving that
discrimination has occurred, and this secondary limb role could easily be replaced by
asking the question why the discrimination has occurred. There is no reason why the

answer to such a question could not encompass several grounds without difficulty.

The importance of this question was explored by Lord Nicholls in his opinion in the same

case:"’
...in practice tribunals in their decisions normally consider, first, whether the
claimant received less favourable treatment than the appropriate comparator
(the ‘less favourable treatment’ issue) and then, secondly, whether the less
favourable treatment was on the relevant proscribed ground (the ‘reason why’
issue)...Thus the less favourable treatment issue is treated as a threshold
which the claimant must cross before the tribunal is called upon to decide
why the claimant was afforded the treatment of which she s
complaining...Sometimes the less favourable treatment issue cannot be
resolved without, at the same time, deciding the reason-why issue. The two
issues are intertwined..... This analysis seems to me to point to the conclusion
that employment tribunals may sometimes be able to avoid arid and
confusing disputes about the identification of the appropriate comparator by
concentrating primarily on why the claimant was treated as she was. Was it
on the proscribed ground which is the foundation of the application? That will
call for an examination of all the facts of the case. Or was it for some other

reason?

So asking why was a person treated in the way in which they were has an important part

to play in the analysis of any direct discrimination case.



But it must also be remembered that in cases of multiple discrimination it may not be easy
to construct a hypothetical comparator who does not share any of the prohibited
characteristics with the claimant. It may become a difficult and somewhat unreal task.
This is important since in such cases a fully relevant direct comparator will be very unlikely
to be found. So this is likely to be the kind of case in which it is preferable to ask the
question why the claimant was treated as she was. In this way the employment tribunal or
court will not have to spend much intellectual effort to little purpose trying to hypothecate
whether a person has been treated less favourably than some other because of the

entirety of the multiple grounds on which he or she relies.

The limits imposed by European law on a multiple discrimination claim

In Recital 14 of the Race Directive the possibility of combined gender and race

discrimination is acknowledged:®

In implementing the principle of equal treatment irrespective of racial or ethnic
origin, the Community should...aim to eliminate inequalities, and to promote
equality between men and women, especially since women are often the

victims of multiple discrimination.

So it might be thought that some more specific provision would have been made in the text
of the Directive. Unfortunately it was not. Despite this express recognition of the problems
of multiple discrimination, all the relevant anti-discrimination directives have adopted a
single ground comparison model and none makes any express provision for combatting

multiple discrimination.

However, it has been suggested that it may be possible to read the European anti-
discrimination directives purposively, as prohibiting discrimination on combined grounds, in

the fields of employment and occupation. Professor Dagmar Schiek has argued that:'

The purposive method of interpreting any norm of Community law would lend
itself to assisting the Community courts to actually acknowledge these
dimensions of multidimensionality. It would not do justice to the purposes of
all the equality instruments taken together to deny the specific situation of

intersected human beings.



Clearly it would be much more preferable that European law should expressly deal with
the possibility of multiple discrimination, and there are signs of a developing discussion
within the European Commission on this point. A conference addressing these issues is
likely to occur as a result of the Commission’s arrangements for 2007 as the European

Union’s Year of Equal Opportunities for All.

Harassment

There is an alternative route in both UK and European law to a finding of discrimination.
The UK route has been introduced as a result of the extended definition of direct

discrimination in European law which equates harassment with direct discrimination.

European law in relation to racial harassment may be taken as a paradigm of the

approach in relation to all grounds. Thus:?°

Harassment shall be deemed to be a form of discrimination...when unwanted
conduct related to racial or ethnic origin takes place with the purpose or effect
of violating the dignity of a person and of creating an intimidating, hostile,

degrading, humiliating or offensive environment ...

In the UK this definition has been transposed in a more generous way by replacing the

conjunctive ‘and’ with the disjunctive ‘or’ in between ‘person’ and ‘of creating’.

It can be seen immediately that this is not a comparison test. The key issues are violation
of dignity and/or a hostile working environment. It seems entirely possible in a European
context that dignity may be especially violated by a combination of grounds as well as on a
single ground. However under domestic law it remains to be seen whether the reasoning

of Bahl would be applied in such a case.

A different approach to multiple discrimination in Canada

In Canada there is a very different definition of discrimination from that used within the
UK.?' The Canadian concept of discrimination depends less on a comparison of the

treatment of complainant and another as on the effect on the complainant. Moreover
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Canada has eroded the distinction between direct and indirect discrimination with the
result that its concept of discrimination is much closer to our concept of harassment. This

has enabled multiple discrimination to be more fully considered.

Canadian legislation now uses the same provisions for each ground of discrimination:
consequently, there is an increasing awareness of the need for an intersectional approach

to discrimination so as adequately to address multiple grounds.

This is interesting not only from a comparative point of view but also because a similar
awareness could emerge once the new Commission for Equality and Human Rights is up
and running, even if domestic equality law has not developed in the same way. There is a
statutory requirement that the CEHR focus on diversity, so it would be natural for it to
address the complexity of multiple identities. This highlights the forthcoming intensity of
tension between the political awareness of the problem and the inadequacy of existing

laws.

Canadian discrimination provisions come into play at a number of different levels. Canada
is a federation of provinces: its equality provisions derive from legislation at both the
federal and the provincial levels. Canada places these equality laws in human rights
legislation. At the zenith at the federal level is the Canadian Charter of Rights and
Freedoms and the Canadian Human Rights Act 1985. While the Charter operates to limit
all provincial and national legislation?, the Canadian Human Rights Act has a limited
application to federal institutions and federally governed institutions such as the federal
government, banks, airlines and the Canadian armed forces. Beneath the federal level,
each province has a Human Rights Act and/or Charter that specifically enacts equality law.

There are slightly different provisions from province to province.

The Canadian Charter has an open list of grounds making it easier to adapt the law to
encompass multiple grounds for discrimination. A combined ground has been seen as

simply a possible new ground.

There had been a tension between these two measures, in that the Canadian Human
Rights Act had a closed list of grounds, so such a straightforward solution was not so
readily available when it was applicable. As a result of the increasing recognition of the

complexity of discriminatory events, a clause was added to the Canadian Human Rights
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Act 1985 to clarify that a discriminatory practice includes one that is based on more than
one ground:*®

For greater certainty, a discriminatory practice includes a practice based on

one or more prohibited grounds of discrimination or on the effect of a

combination of prohibited grounds.

This approach reflects fully the state of political discourse. Thus the Ontario Human
Rights Commission considers that discrimination on multiple grounds is different from that
experienced on any of the individual grounds. For example, it considers that the
experience of discrimination suffered by a black woman is intrinsically different from that

suffered by a black man, or a white woman. It is the:**

...intersectional oppression [that] arises out of the combination of various
oppressions which, together, produce something unique and distinct from any

one form of discrimination standing alone...

This Canadian approach permits the particular experience of an individual to be both
acknowledged and remedied. It is clearly very significant that it can do so. The Ontario
Human Rights Commission estimated that between April 1997 and December 2000 48%

of the complaints that they had received included more than one ground.?®

The Ontario Human Rights Commission point in particular to difficulties suffered by older
people with disabilities, people with disabilities from ethnic minority groups, and ethnic
minority people who have a particular religion, for example. They assert that taking an
intersectional approach has led to a greater focus on society’s response to the individual
and a lesser focus on what category the person may fit into. This enables a court to make
a more person specific analysis of the effect of treatment in question. The Commission

concludes:®

within the Commission, there is a growing recognition that we can improve
our understanding of the impact when grounds of discrimination intersect and
that tools for applying an intersectional analysis will be very helpful in the
handling of complaints, from inquiries through to litigation, and in our policy

work.
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Is a pragmatic approach the way forward?

The approach to the problem which the Court of Appeal said in Bahl was necessary may
require the complainant and litigator to take a pragmatic approach and to choose one
ground as the leading point in the case. Where such an approach is taken it is obvious that
the decision how to proceed is likely to be based on the availability of evidence, or
perhaps on the strength of the law in that particular area. As | shall explain below | do not

consider that this is an adequate response to the problem.

Professor Carasco, who wished to take a discrimination case, has provided an interesting

illustration of the problem of this pragmatic approach to evidence:?”

Proving systemic discrimination based on gender in my case was made
possible by the availability of research and statistics relating to women in
Canadian universities. Proving systemic discrimination based on the
combination of race and gender would have been a lot more difficult simply
because of the paucity of women of colour in Canadian universities and the
corresponding lack of salary data...As a woman of colour, | could not help
wondering if it was indeed necessary to prove that other women of colour had
been treated in a similar fashion before my own treatment, as a woman of

colour, could be acknowledged.

Canada (AG) v Mossop,”® decided before the changes outlined above, provides another
illustration of the problems of a pragmatic approach to the law. In that case, a gay man
failed in his claim for bereavement leave in order to attend his partner’s father’s funeral. At
the time that the case was heard sexual orientation was not a prohibited ground for a
discrimination claim so it could not be used; however ‘family status’ was a recognised
ground. The case was therefore argued on this ground. It was lost because the evidence

of discrimination on grounds of ‘family status’ was insufficiently strong.

It is also interesting because of the comments in the powerful minority judgment of

Madame Justice L’Heureux Dubé:?°

...categories of discrimination may overlap, and...individuals may suffer

historical exclusion on the basis of both race and gender, age and physical
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handicap, or some other combination. The situation of individuals who
confront multiple grounds of disadvantage is particularly complex.
Categorizing such discrimination as primarily racially oriented, or primarily
gender-oriented, misconceives the reality of discrimination as it is

experienced by individuals.

What are the possible solutions for the UK?

So, if a purely pragmatic approach is not the right way forward, what are the possible
solutions for the UK? A law that permits complaints of multiple as well as single ground
discrimination would surely be an improvement. The question is how could this be done

without diluting or making less effective the current anti-discrimination provisions?

Differential exclusions

A very important initial problem is to unify the reach of the legislation. Each prohibited
ground for discrimination has been given its own different set of exceptions. Whilst there
are some, such as the genuine occupational requirement provisions, which are common to
all the grounds, there are others such as age discrimination which have a much wider set

of exclusions.

How much does this matter? Is it possible to apply one exception to one aspect of the
case and another, or indeed none, to the other aspect of the case? The answer to these
questions depends on the kind of society that is desired. A society that puts a high value
on social inclusion might conclude that in a case of multiple discrimination the exceptions
should be very limited. In a more liberal society less concerned with equality in the fullest

sense a less strict approach might be taken.

Germany has taken the former approach in its very recent legislation. The German
solution to this problem is to say that any justification must apply to each of the grounds in

question: *

Discrimination based on several of the grounds...is only capable of being
justified...if the justification applies to all the grounds liable for the difference

of treatment.
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The German provisions for establishing direct and indirect discrimination are the same for
all the named grounds, although the General Non-Discrimination Act does have differential
justification requirements, both for religion or belief and for age. This clause will mean that
with any combined grounds justification will need to be established to the highest

standard.

Once the issue of exceptions is addressed, what are the possible ways of enabling

multiple discrimination to be addressed?

1. Opening the list of grounds

Currently both the UK legislation and the European directives operate with a fixed and
closed list of named grounds for prohibiting discrimination. By contrast, Article 14 of the

European Convention of Human Rights uses an open text and prohibits discrimination:

on any ground such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national minority, property, birth

or other status.®’

An open ended set of grounds like this enables a discrimination claim to be made out in

relation to any combination of these grounds, so facilitating multiple discrimination claims.

This is clearly one solution to the problem of how to make a multiple discrimination
complaint, although it would entail making major changes to the structure of UK
discrimination legislation. However it has a major consequence: if the range of grounds is
unlimited it is impossible to have a principle that direct discrimination is incapable of
justification. Consequently, all forms of discrimination, whether direct or indirect, would
have to be open to justification. Such a solution would put a much greater emphasis on the
justification’ of alleged discriminatory acts and in so doing it could put more power into the

hands of the judiciary and perhaps create more uncertainty.

2. Extended harassment solution
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Another radical alternative would be to ignore the distinction between direct and indirect
discrimination, with their need for a comparative assessment, and to substitute an
extended concept of harassment. Abolishing the distinction outright would probably not be
consistent with European law and hence it would be necessary to continue with the
existing definitions of direct and indirect discrimination. However, that does not mean that
the concept of harassment could not be expressly enlarged so as to permit actions
founded on several grounds where a person’s dignity has been violated. This would take
effect when it can be shown that the claimant has been treated in a manner which reflects
prejudice, stereotyping, historic disadvantage or the exclusion from benefits or
opportunities that are particularly significant because access to them constitutes part of

the minimum conditions for a life with dignity.

If such a solution was to be adopted it would be essential to ensure that there is a strong
objective test for the violation of dignity to prevent its misapplication to minor or ftrivial
events. However, in the light of current political sensitivities concerning the scope of
harassment this solution is, perhaps, not likely to prove popular. It is, however, in essence

the way that Canadian law operates.*?

3. Multiple comparisons

Another possible solution is expressly to permit multiple comparisons to be made,
enabling courts and tribunals to combine consideration of two or more grounds, perhaps
with a limit as to the maximum number of grounds that could be considered in any one
case. A black woman could compare her situation to that of a white man. A two ground
comparison such as this would be relatively easy, and may not even require the
construction of a hypothetical comparator. However, as discussed above the more
elements that are added into the comparative exercise the more theoretical and difficult it
becomes to imagine who might be the hypothetical better treated comparator. This
approach requires a ready answer to the question does a black lesbian disabled woman
compare herself to a white able-bodied hetrosexual man, or a white able-bodied

hetrosexual woman, or some other combination of similarities and opposites.

So this approach certainly raises the question: are such comparisons too complicated to

be practical?
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While they will certainly not be without difficulty, there is some evidence that they can be
undertaken within a more limited framework. In America the courts have developed the
notion of ground-plus to deal with this problem.** This approach effectively limits
consideration to two grounds for discrimination so the complainant has to elect which is

alleged to be the primary and which the secondary cause of action.

Of course it may well be asserted that in cases of truly intersectional discrimination such

distinctions will be difficult, if not impossible to make.

The unified approach of the Canadian Human Rights Act 1985 that a discriminatory
practice includes one that is based on more than one ground could also be relevant
here.>* The adoption of a similar clause might be possible within the UK jurisprudence
without the need to adopt the rest of the Canadian definition for discrimination which is
substantially different from the UK model. Though it is likely that the existence of different
exclusions, scope and level of protection for some of the prohibited grounds would give

rise to problems with this solution, although these should not be insurmountable.

4, A greater emphasis on ‘but for’ and ‘reason why’

Two questions that are often asked in all discrimination cases are

1. Would the disadvantage have been experienced ‘but for’ the operation of
the prohibited grounds?

2. Why was the treatment in question afforded to the complainant?

The answers to these questions will certainly help establish discrimination on multiple
grounds, particularly if it is asked more specifically ‘were the combination of grounds in
question the ‘reason why’ the disadvantage occurred? An increased emphasis in the
legislation on these questions together with a decrease in the emphasis on establishing a
comparator would certainly provide a more apt way of considering the issues that are

raised in multiple discrimination cases.

Some conclusions
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While the existence of multiple discrimination is not in doubt, the best way to tackle it is far
less clear or obvious and requres careful consideration. Yet if the reality of disadvantage,
discrimination and inequality in the 21% century is to be tackled the law must find a
workable solution. Within the limits of the EC equality directives there are some

adjustments to our existing provisions that could be made.

Firstly, the inclusion of a provision similar to that in the Canadian Human Rights Act,
clearly permitting action to be taken in respect of discrimination based on several grounds,
should be introduced. As the comparison becomes more complex with each additional
ground it might be prudent, at least initially, to limit the number of grounds that could be

combined, perhaps to a maximum of three grounds.

Secondly, the omission of clauses requiring that ‘the circumstances in the one case are
the same, or not materially different, in the other’ would prevent the stymeing of cases on
the grounds that they were too complicated to be addressed. This would lessen the
importance of a hypothetical comparator and put more emphasis on the ‘reason why’ the

discrimination occurred.

Thirdly, a choice will have to be made as to whether to take the German approach to

exclusions or to have some more liberal but less socially inclusive solution.
Finally it should be noted that the provisions for remedies in the single ground domestic

legislation will need to be altered to make it clear that awards for injury to feelings can

reflect the fact that discrimination has occurred on more than one ground.
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