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Appendix B

Existing procedures for
recall and re-release

B.1

B.2

B.3

Determinate sentence prisoners

The power to revoke the licence and re-detain determinate sentence prisoners released before
their sentence expiry date has always been exercised by, or on behalf of, the secretary of state
(first the Home Secretary and since May 2007 the Secretary of State for Justice) although at
various legislative moments there has been a duty to consult the Parole Board first where it was
practicable to do 50.25” However, some mark of the significance of a return to custody for a released
prisoner was the unique provision made in the Criminal Justice Act 1967 that, at least as far as the
immediate re-release of recalled prisoners was concerned, the Home Secretary was bound to accept
recommendations made by the Parole Board.

The subsequent layering of the various statutory provisions meant that prisoners sentenced under
the Criminal Justice Act 1991 were processed differently depending on whether the alleged breach
of licence occurred before or after the Criminal Justice Act 2003 came into force. Prisoners sentenced
under the 2003 Act again fell into two sub-groups: those whose alleged breach occurred, and
whose recall was requested, before the Criminal Justice and Immigration Act 2008 came into force;
and those whose recall occurred after that date.?¢® The 2008 Act provides that all cases in which
recall took place on or after the 14 July 2008 are to be treated in the same way irrespective of when
the sentence was passed.?®® Insofar as the 2008 Act simplifies matters, it does so at the expense
of those prisoners sentenced under the provisions of the 1991 Act who, if recalled to prison after
14 July 2008 and subsequently re-released, will remain on licence until their sentence expiry date
rather than the licence expiry date anticipated at the time of sentence.

The new recall provisions contained in the 2008 Act are said to be designed to ‘enhance the use
of recall as a flexible risk management tool; focus prison and Parole Board resources on recalled
offenders who are assessed as presenting a high risk of serious harm; and facilitate the swift
determination of recall requests in respect of indeterminate sentence prisoners’.?’% The provisions

267 Since 4 April 2005, all determinate sentence prisoners are recalled under s254 Criminal Justice Act 2003 without recourse to the Parole
Board.

268 An ambiguity in the drafting of the Criminal Justice Act 2003 in respect of prisoners released under the Criminal Justice Act 1991 but
recalled under the 2003 Act was dealt with in R (Buddington) v Home Secretary [2006] 2 Cr App Rep (S) 715. However, the proper position
of so-called ‘existing prisoners’, ie those sentenced under the Criminal Justice Act 1991 (prior to the Crime and Disorder Act 1998
amendments) remained problematic. In R (Stellato) v Home Secretary [2007] 2 AC 70, the House of Lords held that the power of recall
utilised under the 2003 Act could only be used during the licence period provided for under the regime in force at the time of sentencing;
cf the amending provision in s32 Criminal Justice Act 2008.

269 S50A Criminal Justice Act 2003 (as amended by s32 Criminal Justice and Immigration Act 2008).

270 Post-release enforcement — recall and further release, PC14/2008.
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define three groups of determinate sentence prisoners for whom different re-release procedures are
to apply: fixed-term recall, standard recall and emergency recall.

B.4 The main innovation is the introduction of ‘fixed-term recall’. This has the effect of returning
eligible offenders to custody for a fixed period of 28 days following which they must be released
automatically by the secretary of state. The secretary of state is required to refer to the Parole Board
the case of any recalled prisoner who does not qualify for fixed-term recall and is in custody for 28
days or longer. Fixed-term recall prisoners also have the right to make representations to the Board
to consider release before the end of the 28-day period.

B.5 All cases not dealt with as fixed-term recalls will be dealt with as either a standard or as an
emergency recall. Recalled determinate sentence prisoners are ineligible for a fixed term recall and
thus become standard recall cases if they are serving an extended sentence, or a sentence imposed
for a specified offence (contained in Schedule 15 to the Criminal Justice Act 2003). They are also
ineligible if they have been recalled under the 2003 Act, having been released early on HDC or
compassionate grounds, or have previously been recalled on the current sentence and released
either on fixed-term recall or executively by the secretary of state. Once eligible, they will be
suitable for re-release if the secretary of state is satisfied that they will not present an identifiable risk
of serious harm to members of the public if released at the end of 28 days. Serious harm is defined
as meaning death or serious personal injury, whether physical or psychological. The guidance
indicates that no offender assessed as presenting a high or very high risk of serious harm will be
considered suitable for a fixed-term recall.

B.6  Once the initial recommendation has been made, usually by the Probation Service, enhanced
casework teams within the NOMS Public Protection Unit at the Ministry of Justice will be
responsible for identifying those recalled prisoners suitable for a fixed-term recall, considering the
cases of standard recall prisoners and, where appropriate, arranging executive release, referring to
the Parole Board those standard recall offenders who have not been released by day 28 of return
to custody and referring to the Board cases where representations in respect of recall have been
made.?”!

B.7 The options available to the Parole Board following review have been reset. There is no longer
a power to set a date for further review (which was not always properly followed up under
the previous system). Now the Board must recommend either immediate release or release at
a specified future date. Where the Board determines that it can make ‘no recommendation as
to release’, the casework team will be responsible for managing the case in terms of executive
re-release or referral back to the Board (if the prisoner has not already reached sentence expiry date
within the succeeding 12 months). The new procedure focuses the attention of the Board on the
offender’s re-release rather than the appropriateness of the recall.

B.8  For standard recall cases (excluding extended sentence cases), the secretary of state has executive
power to direct re-release at any point following recall, providing that he is satisfied that it is not
necessary for the protection of the public for the offender to remain in prison. According to the
Ministry of Justice, the decision will be taken having very careful regard to the up-to-date risk
assessment provided by probation staff.?”2

271 See s255B(4) and (5) Criminal Justice Act 2003. As now if the Parole Board recommends immediate re-release on licence, the secretary of
state must give effect to that recommendation.
272 Ministry of Justice Circular 2008-01, para 26.
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B.9

B.10

B.11

B.12

The Parole Board’s decreased involvement in determining the re-release of determinate sentence
prisoners is expected to reduce its caseload. In future it is anticipated that, as least as far as post-July
2008 recalls are concerned, the Board will be limited to considering those cases where executive
re-release has not occurred by the end of day 28 following return to custody. These cases will
include all extended sentence cases; cases where there is a high risk of harm at the time of recall
and re-release was not authorised by the secretary of state; cases where there is a low/medium risk
of harm but where the prisoner is not re-released by the secretary of state for the protection of the
public (including repeated recalls); cases where the risk management plan is not in place before day
28; cases referred back to the Board by the secretary of state (including extended cases once the
risk management plan is in place); annual reviews; and cases referred as a result of representations
having been made by the recalled prisoner. At the time of writing, the secretary of state has yet
to issue directions in relation to the new recall provisions or amend PSO 6000 to reflect these new
provisions.

Extended sentence prisoners

It has been said that the extended sentence is a hybrid between a determinate and an indeterminate
sentence.?’3 Like most long-term determinate sentence prisoners, whose cases were formerly
considered by the Parole Board, extended sentence prisoners are (since implementation of the
Criminal Justice and Immigration Act 2008) entitled to automatic release at the halfway point of
their sentence.

In Sim,%”# the court held that the power to detain a recalled extended licence prisoner in custody
after recall during the extended licence period (whether sentenced under the Powers of Criminal
Courts (Sentencing) Act 2000 or the Criminal Justice Act 2003) could only be exercised to achieve
the purpose for which the extended sentence had been imposed. The so-called Sim test establishes
a presumption that the prisoner will be released unless the Board is satisfied that there exists a risk
that the offender will commit offences of a type for which he or she was sentenced, or that the
licence had broken down to a point where supervision has become impossible. As Article 5(4) ECHR
is engaged after recall, the Parole Board’s decision in extended sentence cases is a direction to the
secretary of state rather than the recommendation (albeit binding on the secretary of state) made
in all other determinate sentence cases. If immediate re-release is not directed then the Board must
fix a date for the next review, which cannot be more than 12 months from the decision.?’5

Life and indeterminate sentence prisoners

Following release on life licence, all licensees are liable to be recalled to custody at any time if their
risk is deemed to be unacceptable. The Parole Board'’s role in recommending the recall of a prisoner
on a life licence has been subject to recent change. Prior to implementation of the Criminal Justice
and Immigration Act 2008, the secretary of state could recall a prisoner released on life licence to
prison on the recommendation of the Parole Board, or without such a recommendation where the
secretary of state considered this to be expedient in the public interest. The new provision simply
states that the secretary of state may ‘revoke his licence and recall him to prison’. The removal

273 H Arnott and S Creighton, Parole Board Hearings: Law and Practice, LAG, 2007, para 13.37.
274 R (Sim) v Parole Board and Home Secretary [2004] QB 1288.
275 S256(2) Criminal Justice Act 2003.
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of the requirement to consult the Parole Board prior to recall was considered to be in line with
operational practice: 27

In practice virtually all recalls were instigated under the ‘expedient’ process. Life and
indeterminate sentence prisoners can only be recalled to prison if their behaviour suggests
they present an increased risk to life and limb. Inevitably, in cases where recall was
considered necessary, public protection required that the recall should be given immediate
effect.

B.13 Guidance, in the form of directions issued to the Parole Board under the old system, required the
Board in assessing the level of risk presented by a life licensee to address the following, rather more
discerning, factors:

- the extent to which the licensee’s continued liberty presents a risk of harm to a specific
individual or individuals, or to members of the public generally;

- the immediacy and level of such risk which the life licensee presents, and the extent to which
this is manageable in the community;

- the extent to which the licensee has failed previously to comply with licence conditions or
the objectives of supervision, or is likely to do so in the future, and the effect on this of the
immediacy and level of risk presented by the licensee;

- any similarity between the prisoner’s behaviour and that which preceded the index
offence.?”’

B.14 A life or indeterminate sentence prisoner whose licence has been revoked has the right to make
representations to the Board and to have those representations considered at an oral hearing. The
test for re-release, ie whether it is still necessary for the protection of the public that the prisoner
should remain confined, is the same as that used to determine original release.

276 Ministry of Justice Circular 2008/1, para 35.
277 Directions to the Parole Board under s23(6) Criminal Justice Act 1991 — Release and recall of life sentence prisoners, para 11.
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Appendix C

Life and indeterminate
sentence cases — an overview

C.1  Prisoners sentenced to life imprisonment or indeterminate sentences must serve the ‘minimum
term’ (or tariff)?’® set by the sentencing court before their suitability for release can be considered
by the Parole Board. This minimum term is said to constitute the period of imprisonment necessary
to satisfy the requirements of retribution and deterrence. The statutory test for the release (or
re-release) of life or indeterminate sentence prisoners is that ‘the Board is satisfied that it is no
longer necessary for the protection of the public that the prisoner should be confined’.?”?

C.2 Directions issued by the secretary of state in August 2004 under s32(6) Criminal Justice Act 199128°
state:

5. Before directing a lifer’s release under supervision on life licence, the Parole Board must
consider:-

a) all information before it, including any written or oral evidence obtained by the Board;

b) each case on its merits, without discrimination on any grounds;

()] whether the release of the lifer is consistent with the general requirements and objectives
of supervision in the community, namely; protecting the public by ensuring that their safety
would not be placed unacceptably at risk; securing the lifers successful re-integration into
the community.

6. In assessing the level of risk to life and limb presented by a lifer, the Parole Board shall consider
the following information, where relevant and where available, before directing the lifer’s release,
recognising that the weight and relevance attached to particular information may vary according
to the circumstances of each case:

a) the lifer’'s background, including the nature, circumstances and pattern of any previous
offending;

b) the nature and circumstances of the index offence, including any information provided in
relation to its impact on the victim or victim’s family;

c) the trial judge’s sentencing comments or report to the Secretary of State, and any
probation, medical, or other relevant reports or material prepared for the court;

278 The Sentencing Advisory Panel recommended replacing the expression ‘the tariff’ with the expression ‘minimum term’ as more clearly
conveying that release at the end of this period was not automatic but dependent on risk being adequately reduced. See: Advice of the
Sentencing Advisory Panel to the Court of Appeal on the setting of the tariff in murder cases (April 2002).

279 S28(6)(b) Crime (Sentences) Act 1997.

280 Now s5239(6) Criminal Justice Act 2003. The directions are now considered advisory following the decision in R (on the application of
Girling) v Parole Board [2007] 2 WLR 782, CA.
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d) whether the lifer has made positive and successful efforts to address the attitudes and
behavioural problems which led to the commission of the index offence;

e) the nature of any offences against prison discipline committed by the lifer;

f) the lifers attitude and behaviour to other prisoners and staff,

g) the category of security in which the lifer is held and any reasons or reports provided by
the Prison Service for such categorisation, particularly in relation to those lifers held in
Category A conditions of security;

h) the lifer's awareness of the impact of the index offence, particularly in relation to the
victim or victims family, and the extent of any demonstrable insight into his/her attitudes
and behavioural problems and whether he/she has taken steps to reduce risk through the
achievement of life sentence plan targets;

i) any medical, psychiatric or psychological considerations (particularly if there is a history of
mental instability);

D) the lifer’s response when placed in positions of trust, including any absconds, escapes, past
breaches of temporary release or life licence conditions and life licence revocations;

k) any indication of predicted risk as determined by a validated actuarial risk predictor model,
or any other structured assessments of the lifers risk and treatment needs;

)] whether the lifer is likely to comply with the conditions attached to his or her life licence
and the requirements of supervision, including any additional non-standard conditions;

m)  any risk to other persons, including the victim, their family and friends.

7. Before directing release on life licence, the Parole Board shall also consider:-

a) the lifer’s relationship with probation staff (in particular the supervising probation officer),
and other outside support such as family and friends;

b) the content of the resettlement plan and the suitability of the release address;

c) the attitude of the local community in cases where it may have a detrimental effect upon
compliance;

d) representations on behalf of the victim or victims relatives in relation to licence
conditions.

How cases come to be considered

C.3  There is no statutory requirement for the secretary of state to refer to the Board any life or
indeterminate sentence prisoner’s case at the pre-tariff stage. In practice, the secretary of state
normally makes the first referral to the Board approximately three years before tariff expiry and
then again just prior to the tariff expiry date.?®! The earlier review allows an assessment of whether
the prisoner should be transferred to open conditions.?82 A pre-tariff review is also required because
the Board would otherwise not be in a position to decide the lawfulness of a prisoner’s continued
detention at tariff expiry.?®3 Once the tariff has expired, statute provides that cases should be
referred at intervals of no more than two years.?84

281 When the tariff is set for six years or more. Where the tariff is less than three years, the policy is for the first review to take place shortly
before tariff expiry to consider suitability for release on the expiry date. In cases where the tariff is between three and six years, the first
review will begin at the halfway point. See PSO 4700, para 5.1.3.

282 Following the publication of HM Inspectorate of Probation’s report into the Anthony Rice case, which identified one of the ‘key decision-
making points’ as being the move from closed to open conditions, the Parole Board changed its policy in February 2007 so that all pre-
tariff paper decisions that would otherwise recommend transfer to open conditions are referred to an oral hearing. This ended the Board’s
practice of holding weekly ‘paper lifer’ panels to consider cases where the secretary of state asked for advice only.

283 As required by Article 5(4) ECHR.

284 S28(7) Crime (Sentences) Act 1997.
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C5

C.6

C.7

Two years, however, will not be adequate in all cases to meet the requirements of Article 5(4) ECHR
that there should be a regular review. The ECtHR has declined to prescribe a maximum period
between reviews, leaving the question of what constitutes compliance to be determined in light
of the circumstances of each case. Thus, the ECtHR held that a two-year period between reviews
was compatible with Article 5(4) when it had been recommended by the Parole Board on the
ground that it considered that considerable further offence-related treatment/work programmes
still needed to be undertaken.?8> In contrast, where a prisoner had made good progress and the
Board had not suggested that more than 12 months would be needed to conduct further testing
in open conditions, the Divisional Court found that the secretary of state’s decision to hold the next
Parole Board hearing 18 months after the previous one violated Article 5(4).2%

Where the secretary of state seeks to justify an interval between reviews after the completion of
offence-focused work on the ground that there is a need to further monitor the prisoner and
make reports on his or her progress, he must be prepared to identify the need and to specify the
nature and duration of the process.?®” Further, both the secretary of state and the Parole Board
must ensure that systems are in place which enable review hearings to be arranged speedily in
accordance with Article 5(4).

In Craig Smith,?88 the Board’s failure actively to manage a case was found to constitute a breach,
even though it was noted by the Divisional Court that the panel had no power to enforce its
directions. After a deferral in November 2007, directions were issued as to the steps to be taken to
put the panel in a position where it could reconvene in order to assess the case. The information
requested was to be provided by 28 February 2008. However, despite enquiry being made by the
prisoner’s representatives, this date passed without any further action being taken. In the view of
Mrs Justice Slade:28°

It is not for this court to specify the steps which the Parole Board could have taken.
However in my judgment it failed in its duties to actively case manage Mr Smith’s case
and to proceed with reasonable despatch. The Parole Board allowed the deferred hearing
of Mr Smith’s case to drift.

The purpose of requiring speedy and periodic reviews by a court is to eliminate, as far as practicable,
the possibility of a prisoner remaining in custody when there is no longer a legal justification for
detention. In tension with this requirement, the Parole Board also has an obligation to ensure that
it has the material necessary for it to reach a proper decision on whether such a legal justification
exists:2%0

Whilst the need for hearings to be arranged speedily is acknowledged, it is also important
to bear in mind that there is an overriding need that the first defendant’s [the Parole
Board'’s] hearings should be fair. Fair to the claimant and fair to the public. The latter is of
no less importance than the former, since it is for the first defendant to be satisfied that it
is no longer necessary for the protection of the public that the prisoner should continue to

285

286
287
288
289
290

Dancey v United Kingdom [2002] ECHR 852. In Hirst v UK (App 40787/98) [2001] Crim LR 919, it was held that indeterminate sentence
reviews were analogous to the review of a patient detained under the Mental Health Act as both concerned reviews of factors that were
susceptible to change over time. In mental health cases there is a one-year review requirement.

R (on the application of George Loch) v Secretary of State for Justice [2008] EWHC 2278 (Admin).

Oldham v UK (2001) 31 EHRR 34.

Craig Smith v Secretary of State for Justice, Parole Board [2008] EWHC 2998 (Admin).

Ibid, para 57.

R (Cawley) v (1) Parole Board and (2) Secretary of State for Justice [2007] EWHC 2649, para 24.
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be confined. Thus the Board should not be discouraged from requesting more information
where it considers that it is necessary to do so in order to obtain a proper appreciation of
any potential risk factors.

The present referral system was put in place when many life and indeterminate sentence prisoners
received fairly long tariffs. However, with the introduction of the automatic life sentence and
indeterminate sentences imposed for public protection, a new category of prisoner, many of them
with only a short tariff, came to join the existing and relatively stable ‘lifer’ population.?®" For such
prisoners the expectation that they will progress through the prison estate in the same manner
as traditional ‘lifers’ can be acutely unrealistic.?°?> For example, in Walker and James,?*3 the Court
of Appeal upheld a declaration of the lower court that the secretary of state had acted unlawfully
by failing to provide measures to allow IPP prisoners to demonstrate to the Parole Board that they
were no longer dangerous by the time their tariff had expired.??* The House of Lords in James
(formerly Walker and another) and Lee?*> held that post-tariff detention in such circumstances was
not unlawful at common law, nor had there been a breach of Article 5(1) or Article 5(4) ECHR.
However, as found by the Court of Appeal, the secretary of state was in breach (even systemic
breach) of his public law duty to provide such courses as would enable IPP prisoners to demonstrate
their safety for release.?%¢

Transfer to open conditions

A life or indeterminate sentence prisoner can normally only be transferred from closed to open
conditions when a positive recommendation on his or her suitability for such a move is made
by the Parole Board and then accepted by the secretary of state.??” When the recommendation
is accepted, the holding prison is informed of any outstanding risk reduction work and asked
to arrange a suitable ‘third stage’ allocation. Once authorised, the move must normally be
implemented as quickly as possible.?%®

C.10 The policy of both the Home Office and now the Ministry of Justice has been to discourage

directions for release directly from closed conditions.?*® Paragraph 1 of directions issued by the
secretary of state in August 2004 under s32(6) Criminal Justice Act 19913 states:

A period in open conditions is essential for most life sentence prisoners. It allows the testing
of areas of concern in conditions which are nearer to those in the community than can be

291

292

293

294

295

296
297

298
299

300

The impact of the IPP population on the prison estate was the subject of a Service Review: Ministry of Justice/NOMS, Indeterminate
Sentence Prisoners (ISPs) (the Lockyer Review), August 2007.

The policy relating to the treatment and management of life sentence prisoners is primarily contained in the ‘Lifer Manual’, PSO 4700.
PSI 07/2008 has instituted a presumption that IPP prisoners with short tariffs are suitable for Category C prison to avoid them being held
for lengthy periods in Category B ‘first stage’ lifer prisons.

R (Brett James and others) v Secretary of State for Justice [2008] EWCA Civ 30.

In evidence the court was told that on 20 April 2007 there were 2,547 prisoners serving IPP (the median tariff for IPP prisoners at April
2006 was 30 months): see ibid, para 18.

Secretary of State for Justice v James; R (on the application of Lee) v Secretary of State for Justice [2009] UKHL 22. The court referred to the
number of life sentence prisoners being up from 5,807 on 31 March 2005 to 10,911 on 31 March 2008: see para 24.

Ibid, para 36.

There is no statutory duty on the secretary of state to seek advice from the Parole Board on transfer of life sentence prisoners to open
conditions, although it is the practice to request such advice when a life sentence prisoner is referred to the Board on the question of
release. For the duty of the Board to ‘advise the Secretary of State with respect to any matter referred to it by him which is to do with the
early release or recall of prisoners’, see s239(2) Criminal Justice Act 2003.

PSO 4700, PSI 26/2006, paras 24-25.

Exceptions are likely to be limited to those with short tariffs, deportees, and recalled lifers who have experienced a successful period in
open prison before their initial release and have undertaken further offence focused work in closed conditions.

Now 5239(6) Criminal Justice Act 2003.
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found in closed prisons. Lifers have the opportunity to take home leave from open prisons
and, more generally, open conditions require them to take more responsibility for their
actions.

The Parole Board’s own guidance to users (available on its website) states:

Core risk reduction work is not generally available in open conditions and is not expected
to be undertaken there. Rather, the purpose of open conditions is to test the efficacy of

risk reduction work that has already been completed.

C.11 Risk factors that need to be evaluated against the benefits of transfer, therefore, include establishing
whether the prisoner has made sufficient progress towards tackling offending behavior while in
closed conditions and whether the prisoner is trustworthy enough not to abscond or to commit
further offences. Directions issued by the secretary of state in August 2004 under s32(6) Criminal
Justice Act 1991307 state:

5. The Parole Board must take the following main factors into account when evaluating the risks of
transfer against the benefits:-

a) the extent to which the lifer has made sufficient progress during sentence in addressing and
reducing risk to a level consistent with protecting the public from harm, in circumstances
where the lifer in open conditions would be in the community, unsupervised, under
licensed temporary release ;

b) the extent to which the lifer is likely to comply with the conditions of any such form of
temporary release;

(o] the extent to which the lifer is considered trustworthy enough not to abscond;

d) the extent to which the lifer is likely to derive benefit from being able to address areas
of concern and to be tested in a more realistic environment, such as to suggest that a
transfer to open conditions is worthwhile at that stage.

6. In assessing risk in such matters, the Parole Board shall consider the following information,

where relevant and where available, before recommending the lifers transfer to open conditions,

recognising that the weight and relevance attached to particular information may vary according
to the circumstances of each case:-

a)
b)
)
d)
e)

f
9)

the lifer’'s background, including the nature, circumstances and pattern of any previous
offending;

the nature and circumstances of the index offence and the reasons for it, including any
information provided in relation to its impact on the victim or victim’s family;

the trial judges sentencing comments or report to the Secretary of State, and any
probation, medical, or other relevant reports or material prepared for the court;

whether the lifer has made positive and successful efforts to address the attitudes and
behavioural problems which led to the commission of the index offence;

the nature of any offences against prison discipline committed by the lifer;

the lifer’s attitude and behaviour to other prisoners and staff;

the category of security in which the lifer is held and any reasons or reports provided by
the Prison Service for such categorisation, particularly in relation to those lifers held in
Category A conditions of security;

301 Now s239(6) Criminal Justice Act 2003.
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h) the lifers awareness of the impact of the index offence, particularly in relation to the victim
or victim’s family, and the extent of any demonstrable insight into his/her attitudes and
behavioural problems and whether he/she has taken steps to reduce risk through the
achievement of life sentence plan targets;

i) any medical, psychiatric or psychological considerations (particularly if there is a history of
mental instability),
)] the lifer’s response when placed in positions of trust, including any outside activities and

any escorted absences from closed prisons;
k) any indication of predicted risk as determined by a validated actuarial risk predictor model
or any other structured assessment of the lifer’s risk and treatment needs.

7. Before recommending transfer to open conditions, the Parole Board shall also consider the lifers
relationship with the Probation Service (in particular the supervising probation officer), and other
outside support such as family and friends.

C.12 Article 5(4) ECHR does not preclude the secretary of state from taking a different view from that

of the Parole Board as to whether the applicant should be moved to open conditions, since the
decision is said to relate to the conditions of imprisonment and not directly to engage liberty.302
The approach taken by the secretary of state to the exercise of his discretion as to whether or not
to follow the Board’s recommendation was criticised by the court in HilP% when it was held that
not only had the rejection of the Board’s recommendation in Mr Hill’s case been unlawful on the
individual facts but also that the secretary of state was operating a policy that failed to be even-
handed, in that he always accepted advice from the Parole Board which was unfavourable to
prisoners and in the year 2006/7 adopted a demonstrably more restrictive approach to following
those recommendations which were favourable to transfer without articulating or justifying it.304

302

303

304

See Blackstock v United Kingdom (59512/00) 12 May 2004 and in the domestic courts: R (on the application of Spence) v Home Secretary
[2002] EWHC 2717 (Admin); R (on the application of Clough) v Home Secretary [2003] EWHC 597 (Admin).

R (on the application of Hill) v Secretary of State for the Home Department [2007] EWVHC 2164 (Admin). See also R (Burgess) v Home Secretary
(DC) 3 November 2000 approved in R (Williams) v Secretary of State for the Home Department [2002] WLR 2264. Also R (on the application
of Day) v Secretary of State for the Home Department [2004] EWHC Admin 1742.

In the year to 31 March 2005, out of a total of 475 cases where advice was given for transfer, the secretary of state rejected transfer in
29 cases (6%). In the year to 31 March 2006, out of a total of 444 cases, the advice for transfer was rejected in 40 cases (close to 9%).
However, in the year to 31 March 2007, out a total of 273 cases, the secretary of state rejected the advice in 106 cases (39%). See: R (on
the application of Hill) v Secretary of State for the Home Department [2007] EWHC 2164 (Admin), para 47.
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Appendix D

Two other systems:
New Zealand and France

D.1

D.2

D.3

Over the last 30 years, most particularly in the United States of America, there has been a marked
acceleration in the practice of issuing sentencing guidelines; the enactment of mandatory minimum
sentences that give the executive greater control over sentence length; and legislation that restricts
or removes the possibility of parole. Such developments typically arise in the context of a political
stance of being ‘tough on crime’ and/or the movement to bring about ‘truth in sentencing’. For
example, parole at federal level in the United States was abolished by the Sentencing Reform Act
1984. In addition, various financial incentives are offered to states that require persons convicted of
serious or violent offences to serve not less than 85 per cent of their prison sentence.3%> Some states
have abolished parole altogether while others limit its grant to non-violent offenders.3°¢ The debate
about the effect of the abolition of parole on the length of prison sentences is unresolved.3%”

Mandatory release for some categories of prisoner can produce a parole abolition effect. For example,
in England and Wales the automatic release of ‘long-term’ determinate sentence prisoners at half
time has supplanted a large part of the parole work that the Parole Board of England and Wales
was specifically set up to do. As is detailed elsewhere in this report, the emphasis of the Board’s
work has shifted to consideration of cases involving more serious offenders. While we welcome this
move in principle, it may be a missed opportunity in some cases since international research has
found that managed release on parole is as least twice as successful in preventing reoffending as
automatic release.3%8

In some countries, the power to release lies with a Parole Board, while in others it belongs to
the courts. What follows is an overview of the work of the Parole Board in New Zealand, which,
although said to be modelled on the Canadian system, is in many respects similar to the Parole
Board of England and Wales. One obvious similarity is the challenge currently being faced by the
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The Violent Crime Control and Law Enforcement Act 1994 (Public Law 103-322) authorises the Violent Offender Incarceration and
Truth-In-Sentencing Incentive (VOITIS) Grants, which provide funds to states to build or expand correctional facilities to increase the bed
capacity for the confinement of persons convicted of a Part 1 violent crime or adjudicated delinquents for an act, which if committed
by an adult, would be a Part 1 violent crime, or build or expand temporary or permanent correctional facilities, including facilities on
military bases, prison barges, and boot camps, for the confinement of convicted nonviolent offenders and criminal aliens, for the purpose
of freeing suitable existing prison space for the confinement of persons convicted of a Part 1 violent crime. To qualify for VOITIS, states
must require persons convicted of serious or violent offences to serve not less than 85% of their prison sentence. Typically, prisoners can
still earn up to 15% ‘good time’ credit on their sentences.

By the end of 2000, 16 states had abolished discretionary release by a Parole Board. In 1980, just over 55% of all releases were made by
paroling authorities; by 1999 this figure had dropped to 25%. US Department of Justice, Bureau of Justice Statistics, Trends in State Parole,
1990-2000 (October 2001), p4 cited by the Association of Paroling Authorities International, Handbook for New Parole Board Members
(April 2003), Chapter 1 pT.

For background history of the American experience see Senate Research Center, Parole: Then and Now, (May 1999).

See New Zealand Parole Board, Annual Report 2007/2008 at p4.



D.4

D.5

D.6

A New Parole System for England and Wales | JUSTICE

New Zealand Parole Board as to whether it is sufficiently independent of the executive.3% The other
jurisdiction is France where, since the introduction of the law of 15 June 2000, conditional release
is determined solely by specialist judges.310

New Zealand

The New Zealand Parole Board was created by the Parole Act 2002.3'" Prisoners serving a sentence
of under two years are released automatically at half time. Prisoners serving sentences of more
than two years are eligible to be considered for parole after serving one-third of their sentence.3'?
While the Criminal Justice Act 1985 (which the Parole Act 1992 replaced) required prisoners to
be released after serving two-thirds of their sentence, prisoners sentenced under the 1992 Act
can be kept in prison for their entire sentence or until the Board directs their release. Prisoners
serving sentences of life or preventive detention are eligible for parole once they have reached the
minimum or non-parole date set by the sentencing judge.

Under the Act, the Board can also consider applications for release on compassionate grounds;3'3
set conditions for offenders released at their statutory release date; monitor compliance with release
conditions;3'* vary or discharge release conditions; consider applications from the Department of
Corrections?'® to have offenders recalled to prison;3'® make postponement orders;3'7 make and
review non-release orders (under s107 of the Act);3'® review Board decisions;3'? and consider
variations or discharges of conditions of extended supervision orders.32°

The Parole Act empowers the Board to release an offender on parole only if it is ‘satisfied on
reasonable grounds that the offender, if released on parole, will not pose an undue risk to the safety
of the community or to any person or class of person within the term of the sentence’. In making
its decision, the Board is required to have regard to ‘the support and supervision available to the
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See Miller and Carroll v The New Zealand Parole Board and The Attorney General (2008) CIV 2004-485-1460.

According to the International Centre for Prison Studies website (when last modified on 1 September 2008), the prison population in
the USA was 760 per 100,000; in New Zealand it was 185 per 100,000; in England and Wales 152 per 100,000 and in France 96 per
100,000.

The Parole Act 2002 (together with the Sentencing Act 2002) substantially replaced the Criminal Justice Act 1985. Prisoners sentenced
under the 1985 Act are still subject to that legislation. The Parole Board replaced 17 District Prison Boards and the national Parole
Board.

In exceptional circumstances the chair of the Board may refer an offender who has not yet reached his or her parole eligibility date for
consideration for parole (s25 Parole Act 2002).

Under s41 Parole Act 2002, the grounds for compassionate release are terminal illness or the prisoner having given birth to a child.
Since 1 October 2007, the Board has had the power to vary, or add to, release conditions at a Compliance Hearing held under s29B(5)
(a) Parole Act 2002.

The Department of Corrections is responsible for managing offenders in the community on a range of sentences and orders imposed by
the courts, including offenders who have been released on parole.

From 1 October 2007, the police have been able to apply for a recall order on the basis that the offender poses an undue risk to the safety
of the community.

The Board may postpone an offender’s parole hearing for up to three years if it is satisfied that, in the absence of a significant change in
the prisoner’s circumstances, he or she will not be suitable for release at the time when he or she is next due to be considered for parole
(s27 Parole Act 2004). Unless a postponement order is made, the Board is required to conduct a parole hearing at least once in every 12
months after the offender’s last parole hearing.

The chief executive of the Department of Corrections may apply to the Board for an order that a prisoner be kept in prison beyond his
or her final release date (s107 Parole Act 2002). Prisoners subject to orders under s107 (or s105 Criminal Justice Act 1985) must have the
order reviewed at least once every six months. In 2007/08, there were 21 s107 hearings, of which 95% (or 20) were approved. There
were 102 reviews of s107 orders, of which 98% (or 100) were approved. See New Zealand Parole Board, Annual Report 2007/8, p25.
Under s67 Parole Act 2002, a prisoner may, within 28 days of the Board’s decision, apply in writing for a ‘review of that decision’. Grounds
for an application for review are that the Board: failed to comply with the Act; made an error of law; failed to comply with a policy of the
Board; based its decision on erroneous or irrelevant information; or acted without jurisdiction.

Under s107F Parole Act 2002, the chief executive of the Department of Corrections can apply to the sentencing court to have certain
child sex offenders made the subject of an extended supervision order. If an order is granted, an application for special conditions to be
imposed on the offender can be made to the Board.
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D.9

offender following release’ and ‘the public interest in the reintegration of the offender into society
as a law abiding citizen’.3?!

A number of guiding principles are set out in the Act, including a statement that the paramount
consideration for the Board in every case is the safety of the community. Other principles include:

o That the rights of victims are upheld, and that victims’ submissions and any restorative
justice outcomes are given due weight.322

o That offenders must not be detained any longer than is consistent with the safety of the
community.

. That offenders must not be subject to release conditions that are more onerous, or last
longer, than is consistent with the safety of the community.

o That offenders must be provided with information about decisions that concern them, and

be advised how they may participate in decision-making that directly concerns them.

It is also a requirement that the Board’s decision must be based on all the relevant information that
is available to it at the time.323

An offender can be recalled if he or she poses an undue risk to the safety of the community, or
has breached release conditions or detention conditions, or has committed an offence punishable
by imprisonment.3?* New legislation gives the Board power to require an offender to come back
before the Board for a compliance hearing. Such hearings are intended to enable the Board to
monitor the offender’s progress in complying with their conditions of release. The Board has the
power to recall an offender at such a hearing if it deems there is an undue risk to the safety of the
community.

For determinate sentence prisoners, the Board3?’ sits in panels of three (generally two non-judicial
members with a judge as convenor). For other categories of prisoner the panel will comprise at
least five members (‘an extended panel’) including a psychiatrist member. These will be cases
involving offenders serving life sentences, preventive detention or other long-term determinate
sentences sent on to the extended panel by other panels of the Board for special reasons and for
the involvement of the psychiatrist member.

France

In contrast to the multi-disciplinary approach typically adopted by New Zealand and other parole
boards, the French system, which is court-based, is highly judicialised. While the role of experts
is clearly valued, such experts do not participate directly in the decision-making process. Further,
prisoners who wish to progress towards early release do well to focus on gaining temporary
release from prison and obtaining accommodation and employment. This is because, while risk

321 $28(2) Parole Act 2002.

322 The Parole Act 2002 specifically requires the Board to give due weight to victims’ submissions. Victims fall into two categories: those
registered as part of the victim notification system (who are entitled to have input into the Board’s considerations of a case) and those
who, while not registered, can still make submissions and be told of the Board’s decision.

323 Ibid, s7(2)(c).

324 Under ss59-61 Parole Act 2002, the Department of Corrections may apply to the Board to have an offender recalled. There are specific
provisions relating to the recall of offenders released subject to residential restrictions.

325 The Board is made up of 20 judges and 18 non-judicial members. Members are appointed by the Governor General on the recommendation
of the Attorney General.



A New Parole System for England and Wales | JUSTICE

of reoffending is relevant, the emphasis under the French system has traditionally been on the
prisoner’s prospective rehabilitation in the community.

D.11 France provides a working example of a court-based system under which all early release decisions
are taken either by a single juge de I'application des peines (JAP) who is a judge of the Tribunal
de Grande Instance, or by a three-member Tribunal de I’Application des Peines (TAP), which is
composed of a president and two juges de |'application des peines. The TAP is not a court of appeal
from the juge: they have separate but parallel jurisdictions. From both, an appeal on questions of
law lies to the criminal division of the Court of Appeal. The single juge deals with prisoners serving a
sentence of less than ten years’ imprisonment,32¢ while the three-member tribunal deals with those
prisoners serving a sentence of ten years or more. The supervision of conditions of release set by
the TAP is, however, the responsibility of a JAP.

D.12 For fixed-term sentence prisoners with no previous convictions, early release can be directed at
the halfway point of the sentence. For those with previous convictions the opportunity for early
release comes at the two-thirds point. Long-term prisoners in France fall into two main classes:
those who have committed a capital offence, which is now automatically commuted to a life term,
and those given indeterminate sentences.3?” A longitudinal study3?® in 2008 of all such prisoners
released between 1995 and 2005, after an average of 20 years in gaol, showed that 14.5 per cent
of them had reoffended in some way and been returned to prison within 13 years of release. At the
mid-point of this period, June 2000, the criteria for release were relaxed without any appreciable
rise in the rate of recidivism. In principle, the minimum term (période de sécurité) for a prisoner
serving an indeterminate sentence is 18 years, although the sentencing court can extend or reduce
this period, providing it does not exceed 22 years. An exception to the 22-year limit is cases
involving crimes considered particularly egregious, for example, homicide involving aggravated
circumstances or acts of terrorism, where the minimum term is set at 30 years.

D.13 The role of the juge de I'application des peines provides an interesting example of a post-conviction
review jurisdiction and one that is closely involved in monitoring the prisoner’s progress not only
towards early release but after it. For example, each juge will have a link to a prison in his or her
geographical area and may be consulted about decisions concerning not only an individual prisoner’s
progress but also his or her behaviour, including the use of segregation and the imposition of some
disciplinary measures. He or she will also meet with personnel working within the prison as well as
with lawyers and prisoners to discuss cases. Once released the juge will follow the progress of the
prisoner in the community, receiving reports from probation officers (conseillers d’insertion et de
probation). He or she can also issue warrants of arrest to have licensees brought back to prison. In
exceptional cases a juge de |'application des peines may also modify the prison term imposed by
the sentencing court, for example, by adding an extra year to a prisoner’s licence, reducing the
minimum période de sécurité set by the sentencing court or even, in cases of sentences of under
one year, deciding whether to substitute a non-custodial sentence.

D.14 Since its reforms in 1999 and 2004, the French probation service has had responsibility both for
reintegrating prisoners in the community and for their rehabilitation while still in prison, as well as

326 Prior to 15 June 2000, the JAP could grant early release only to prisoners sentenced to a term of five years and under. For a sentence over
five years the decision was taken by the Minister of Justice.

327 There are about 580 lifers in the French prison system with a release rate of about 20 a year and an entry rate of about 25 cases a year.
On 31 March 2008, there were 10,911 prisoners serving an indeterminate sentence in prisons in England and Wales. 10,577 of the
total indeterminate sentence population were men; 334 were women. 818 of the total were young offenders. See Ministry of Justice
statistics.

328 Cabhiers d’etudes pentitentiaires et criminologiques, August 2008, no 24.
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for the implementation of non-custodial sentences. Sentencing courts can also use probationary
supervision as an interim measure while considering sentence. TAPs and JAPs are required by law to
give reasons for their decisions. The criminal division of the Cour de Cassation, the highest appeal
court, in 2004 held that appraisals of the index offence and of the prisoner’s personality were
sufficient to meet this requirement.

French commentators have remarked on the absence from the governing law of 9 March 2004 of
any reference to risk on release. It is generally assumed that the legislature has provided for it by
setting the protection of society as the uniform objective. That this centrally includes the prevention
of reoffending, and, therefore, the assessment of risk, is assumed not only by commentators but
also by a series of statutory regulations implementing the legislation. It was also postulated by the
Conseil Constitutionnel as an objective of release from imprisonment.32°

The Cour de Cassation is considered to have introduced into the parole process the requirement
of Article 8 ECHR that any interference with private life (which is taken to include continued
incarceration) must be not only lawful but also proportionate to the requirements of public
safety.330 The leading textbook summarises the JAP’s function as being to ascertain whether, within
the prescribed or accepted criteria, the prisoner has taken steps towards social rehabilitation and is
no longer dangerous or a threat to society.33 In conducting this assessment, the JAP may, and for
prisoners serving sentences of 10 years or more must, obtain a report from the probation service
on (a) continuing dangerousness and (b) risk of reoffending.

If a prisoner has committed one of the offences listed in the champ d’application de suivi socio-
judiciaire (post-release follow-up offences) a psychiatric report will usually be obtained before
release is considered. The list, begun in 1998, was initially limited to sexual offences but now
includes offences of violence, including domestic violence.332 For prisoners serving a prison term
of 10 years or more, the tribunal takes advice from a special commission (pluridisciplinaire des
mesures de sureté).333 Both the JAP and the TAP have power to recall prisoners whom they have
released on licence and who either breach the conditions of their licence or commit any other form
of misconduct.

329 Decision 93334, 20 January 1994.

330 Cass crim 13 March 2001.

331 M Herzog-Evans, Droit de I’Application des Peines, 2nd ed, Dalloz, 2005, para 211.82.

332 Such prisoners may be obliged to undergo treatment or risk losing remission — currently up to a maximum of three months a year.

333 The same commission may also give advice about electronic tagging, which can be applied as a release condition to those serving
sentences of seven years or more, as well as for those who have committed a ‘listed’ offence.
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Appendix E

Examples of risk assessment tools
found in parole/life and indeterminate
sentence hearing reports

E.1

RATED

The Risk Management Authority (RMA) is the centre of expertise in risk assessment and risk
management in Scotland.334 There is no equivalent of the RMA in England and Wales. One of the
RMA’s main purposes is to set standards and issue guidance for those involved in the assessment of
risk.33> In 2006, the RMA published its first directory of approved risk assessment tools (RATED). A
second version was published in 2007. The directory provides details on the type of recidivism each
tool assesses, its characteristics, validation history and current use, as well as an appraisal against
the RMA assessment framework. There are additional sections providing information about the
appropriateness of tools for use with young people, female offenders and those with mental health
problems, as well as the qualifications necessary for their individual use.?3¢ It contains the following
‘health warning’:

It is of critical importance that assessors and other stakeholders understand that the RMA
considers the use of all risk assessment tools to be only of one of the elements of a holistic
risk assessment and management process. When conducting a detailed risk assessment
for any offender, the use of tools based upon static assessment items — actuarial
tools — is permissible only when it forms part of a structured professional assessment,
identifying risk and protective factors specific to the individual; and formulating risk in
an analytical manner. This is due to the limitations of actuarial tools in the crucial tasks
of both identifying risk and protective factors specific to the individual and also guiding
practitioners in the formulation of risk leading to tailored risk management plans.

334

335

336

The RMA was established by the Criminal Justice (Scotland) Act 2003, which also introduced a new sentence: the Order for Lifelong
Restriction. The RMA accredits risk assessors for the assessment of offenders under a Risk Assessment Order or an Interim Compulsion
Order, potentially leading to an Order for Lifelong Restriction, and approves and monitors risk management plans for offenders subject
to such orders. It also contributes to policy and carries out and reviews research in the fields of risk assessment and management, and
provides training programmes and other educational initiatives for the promotion of best practice in risk assessment and minimisation in
Scotland.

The RMA was created following the recommendations of the MacLean Committee on Serious Violent and Sexual Offenders, which
highlighted the need for an independent body to ensure that statutory, voluntary and private sector agencies worked together
systematically to minimise the risk posed by serious offenders.

See Risk Management Authority, Risk Assessment Tools Evaluation Directory, RATED Version 2 available from www.RMAscotland.gov.uk. The
RMA also published (April 2006) Standards and Guidelines for Risk Assessment Version 1 (from the same source).
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OASys

The risk assessment tool OASys (the Offender Assessment System) was jointly developed in the
late 1990s by the Home Office Probation Unit and HM Prison Service for use in England and
Wales. It was created during a period when the Probation Service was focused on What Works
principles. These principles were formulated following meta-analytical studies which supported the
view that, contrary to the ‘Nothing Works’ approach,33’ rehabilitation of offenders could reduce
re-offending.33® OASys is a structured clinical tool that enables assessors to ‘gauge the likelihood
of an offender being re-convicted; the criminogenic factors that need to be addressed if their
behaviour is to change; any risk of serious harm they pose; and it provides an initial sentence
plan’.33° In order to provide this range of functions, OASys combines actuarial and dynamic risk
factors across a number of domains.

The system is separated into forms covering: offending-related factors (which produce a score for each
identified criminogenic need;34° these are weighted and summed to produce an overall score); risk
of harm (which assesses the risks that offenders may pose to themselves and to others); supervision
and sentence planning (which provide a standardised format for recording recommendations and
plans for interventions, such as accredited offending behaviour programmes); a summary sheet
(which draws together scores from each section and provides an overall predictor of the risk of
conviction); and a self-assessment questionnaire (which gives the offender an opportunity to have a
direct input into the assessment and also provides information to the assessor about the offender’s
level of self-awareness). It is applicable for offenders aged 18 or over.3#!

OASys is designed to be administered repeatedly and, in its e-version, to be readily exchangeable
between probation and prison staff using ICT.34? Risk of serious harm ratings are Low, Medium,
High or Very High and are related to risk in the community to children, known adults, public and
staff.343 As priorities have shifted towards preventing serious offending, and because OASys could
not predict risk of future violence, there is now an OASys violence predictor (OVP). OASys reports
are mandatory for both determinate sentence prisoners and, since May 2007, indeterminate
sentence prisoners.344
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342

343

344

The nickname given to an article published in 1974 by the American sociologist Robert Martinson entitled ‘What Works? Questions and
Answers About Prison Reform’, and the doctrine espoused thereafter that the sole purpose of incarceration should be to remove risk from
society.

See Home Office Guide to Effective Practice (1998). The Crime Reduction Programme also provided resources for the establishment of the
Joint Prison and Probation Accreditation Panel (now called the Correctional Services Accreditation Panel), which aims to ensure the quality
of programme design and delivery.

P Howard, D Clark and N Garnham, An Evaluation of the Offender Assessment System (OASys) in three pilots 1991-2001 (February 2006),
foreword by Christine Knott, National Offender Manager.

A criminogenic need is generally defined as a problem that has a significant impact on offending (see ibid, Executive Summary xvi.)

The standard assessment tool for under-18s in the criminal justice system is Asset. For further information on Asset and other tools used
for children and young people in England and Wales see http://www.yjb.gov.uk/en-gb/practitioners/Assessment/.

The flow of E-OASys has sometimes been problematic: see DW Fitzgibbon, ‘Fit for purpose? OASys assessments and parole decisions’,
Probation Journal 2008:55 at p63.

Early analysis of risk of harm levels from OASys indicated a noticeable variation between areas in how these thresholds were applied. For
high and very high risk of harm levels the range was between 16% and 2%, the median of the sample being 8%. See PC 10/2005, para
2.

National Audit Office, Protecting the public: the work of the Parole Board, 5 March 2008, para 2.13.
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Offender Group Reconviction Scale (OGRS)345

The first version of OGRS was launched in 1996 with the aim of establishing a uniform national
score that could be used by all Probation Services in England and Wales. OGRS calculates the
probability that a convicted offender (18 years plus) will be convicted at least once within two
years of his or her release from custody or from the start of his or her community sentence for any
type of offence. Initially it contained only six demographic and criminal history factors and was
used to provide probation officers with guidance in writing pre-sentence reports. The latest version
(OGRS 3) is based on age at the date of the current caution, non-custodial sentence or discharge
from custody; gender; the type of offence for which the offender has currently been cautioned or
convicted; the number of times the offender has previously been cautioned and convicted; and the
length in years of their recorded criminal history.

OGRS is now used as part of the NOMS’ programme testing criteria to help providers identify risk
levels. The aim is to ensure that the more intensive interventions are targeted at high and medium
risk offenders. Unlike OASys, it does not identify ‘needs’ or target interventions. Like all actuarial
risk assessment tools, probability is generated by comparing the characteristics of an individual with
those of an aggregated sample of convicted offenders who have been followed up over a specified
period.34¢ OGRS is used as part of the OASys risk assessment suite and is often referred to in reports
before the Parole Board.

Risk Matrix 2000 (RM2000)347

Risk Matrix 2000 (RM2000) (also known as the Thornton Matrix) is an evidence-based risk
assessment tool, using static factors, for men over 18 with at least one conviction for a sexual
offence. It should be included in all parole assessment reports involving sexual offenders. According
to guidance issued by the Probation Service, when it is used in parole reports to inform risk
assessment and referred to by name, a fuller explanation of what it is and what it does should be
given.348

RM2000 has three different components: the S scale, which predicts the risk of sexual recidivism;
the V scale, which predicts the risk of non-sexual violent recidivism; and the C scale, which combines
the two. The matrix includes the nature and extent of sexual deviance, general criminality, age,
and marital status. RM2000 assesses risk as falling into four bands: very high, high, medium and
low, with different reconviction rates within each risk category at five years, 10 years and 15 years.
Individuals can fall into only one of the categories: the band predicts likelihood of reconviction for
a sexual offence on the basis that in long-term follow-up research 60/40/20/10 per cent of men
falling into this category were reconvicted of a sexual offence over a period of up to 15 years.

The static structure of RM2000 means that it cannot measure changes in risk. For this reason it has
been superseded to some degree by specialised tools designed to assess and track changes in risk

345

346

347

348

] Copas and P Marshall, ‘The offender group reconviction scale: a statistical reconviction score for use by probation officers’, Applied
Statistics (1998) 47, pp159-171.

For an account of the problems associated with actuarial tools, including the transfer of generalised information from a population to an
individual, see H Kemshall, Understanding Risk in Criminal Justice, OUP, 2003, pp64-67.

D Thornton, RE Mann, S Webster, L Blud, R Travers, C Friendship and M Erikson, ‘Distinguishing and combining risks for sexual and violent
recidivism’, in RA Prentky, ES Janus and MC Seto (eds), Sexually coercive behaviour: Understanding and management, Annals of the New
York Academy of Science, 2003, vol 989, pp225-235.

See PC 17/2007.
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E.10

E.11

status over time by assessing changeable dynamic risk factors. These tools, called STABLE 2007 and
ACUTE 2007,34° are in common use in Scotland, and are now being used and piloted in England
and Wales by police and probation. STABLE 2007 examines the enduring dynamic risk factors
amenable to intervention; ACUTE 2007 assesses factors suggestive of sexual recidivism taking place
within a short period of time. Some factors may be both stable and acute. These tools may be used
in conjunction with a static risk assessment instrument, such as Static-993>° which, like RM2000(S),
is designed specifically to predict sexual recidivism or, as suggested by a recent Probation Circular,
with OASys.3!

Structured Assessment of Risk and Need (SARN)352

SARN is a structured risk assessment procedure, which involves a static risk assessment (RM 2000)
and a consideration of treatment needs or dynamic risk factors (sexual interests, offence promoting
thinking patterns, social and emotional functioning and self-management). SARN reports are
now provided on completion of accredited sex offender programmes undertaken in either the
community or in prison. The SARN report will provide a summary of progress in treatment followed
by an indication of remaining treatment that needs to be addressed by offender managers. If not
available it may be requested by the Parole Board panels.

HCR203%3

HCR20 is a standard assessment used within forensic psychiatry. It utilises the structured professional
judgement approach to the evaluation of risk of violence. Its 20 items include historical data (eg
past behaviour, personality, and mental illness), clinical variables (eg current mental state and
behaviour) and case management elements (eg predicted functioning in the future). Each of the
items (which are defined) is scored as definitely present, probably present or partially present.
HCR20 can be used to indicate key areas for treatment and intervention. In the parole context, it
is likely to be undertaken and referred to in the context of an expert report. Practitioners prefer
HCR20 to the Violence Risk Appraisal Guide (VRAG),3** which is a purely actuarial device designed
to predict violent recidivism among mentally disordered offenders and has embedded within it the
PCL-R.3%5

349 See RK Hanson and A Harris, ‘Where should we intervene? Dynamic predictors of sexual offence recidivism’, (2000) Criminal Justice and
Behaviour 27: 6-35.

350 RK Hanson and DM Thornton, Improving Actuarial Risk Assessments for Sex Offenders (1999) Ottawa, Canada: Public Works and Government
Services Canada.

351 PC 02/2008.

352 SD Webster, RE Mann, A] Carter, ] Long, R] Milner, MD O’Brien, HC Wakeling and NL Ray, ‘Inter-rater reliability and dynamic risk
assessment with sexual offenders’ (2006) Psychology, Crime and Law 12, pp439-452.

353 CD Webster, KS Douglas, D Eaves, SD Hart, HCR-20. Assessing Risk for Violence, Version 2 (1997) Vancouver: Mental Health, Law and Policy
Institute, Simon Fraser University.

354 V Quinsey, G Harris, M Rice, C Cormier, Violent Offender: appraising and managing risk (1998) Washington DC: American Psychological
Association.

355 DP Farrington, D Jolliffe, L Johnstone, Assessing Violence Risk: A Framework for Practice. Final Report, May 2008.
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Psychopathy checklist (PCL-R)3%6

The Hare Psychopathy Checklist-Revised is not a risk assessment tool but a tool for identifying
psychopathy. It is considered useful in contributing to the formulation of risk and risk management,
as the presence of certain personality and behavioural traits (which the checklist rates) has been
found to correlate with violence in many populations.

According to Hare (who devised the 20-item checklist), psychopathy has a characteristic pattern
of interpersonal, affective and behavioural symptoms. The PCL-R is divided into two factors. The
first factor focuses on affective and interpersonal features (including glibness/superficial charm,
grandiose sense of self-worth, pathological lying, cunning/manipulative, lack of remorse or guilt,
shallow affect, callousness/lack of empathy, failure to accept responsibility). The second factor
reflects those features associated with lifestyle and behaviour (including need for stimulation/
proneness to boredom, parasitic lifestyle, poor behaviour controls, early behavioural problems,
lack of realistic long-term goals, impulsivity, irresponsibility, juvenile delinquency, revocation of
conditional release). Additional items include promiscuous sexual behaviour, many short-term
marital relationships, and criminal versatility. Overall PCL-R ratings are arranged on a scale from 0
to 40. However, scores on the PCL-R obtained in the UK are not directly comparable with those
obtained in North America and, therefore, have to be assessed with care. As the PCL-R is based on
the individual’s lifespan functioning it cannot be used as a measure of change.

356 RD Hare, The Psychopathy Checklist Revised (1999) Toronto: Multi-Health Systems.
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This JUSTICE report is a timely contribution to the debate over the future of the
parole system in England and Wales. Case-law has called into question whether
the Parole Board is sufficiently independent from government, and whether
it has the powers and resources necessary to make its decisions with all the
relevant information and without unnecessary delay. Meanwhile, the system has
come under considerable strain during a time of rising custody rates and new
indeterminate sentences. It has been suggested that the Parole Board might
become a court or — like the Mental Health Review Tribunal — form part of
the new Tribunals Service. The Ministry of Justice has now launched a major
consultation into the future of the Parole Board, considering these options,
amongst others.

JUSTICE’s report A New Parole System for England and Wales responds to these
issues, covering:

e Conditional release

* The constitutional status of the Parole Board and the need for reform

* Judging risk — predicting recidivism and harm

® Procedure, guidance and rules

¢ Determinate sentence prisoners

e Life and indeterminate sentence prisoners

e Recall and re-release

¢ Existing conditional early release schemes

» Existing procedures for recall and re-release

¢ Life and indeterminate sentence cases — an overview

* Two other systems: New Zealand and France

e Examples of risk assessment tools found in parole/life and indeterminate
sentence hearing reports

It calls for a new, independent Parole Tribunal, to form part of the Tribunals
Service, that will combine improved decision-making and greater transparency

and command public confidence while upholding the principles of access to
justice, human rights and the rule of law.
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